Introduction
In a 2013 study by Birkmeyer and colleagues [2] , the authors inquired whether or not the proficiency and skill of bariatric surgeons could influence clinical outcomes. Each of the 20 bariatric surgeons who agreed to be enrolled in the study submitted a videotape of themselves performing a routine laparoscopic gastric bypass operation. Independent, blinded peers examined videotapes and graded various technical skills on a standard rating scale. Birkmeyer and colleagues examined the relationships between proficiency ratings and complication rates (risk-adjusted) from prospective, clinical-outcomes registry data that included more than 10,000 patients [2] .
Consistent with intuitive expectations, surgeons with low surgical skills scores demonstrated a longer duration of surgery, more complications, higher rates of reoperation, patient readmissions, and increased patient mortality, when compared to the top quartile of surgeons. Birkmeyer et al. concluded that peer rating of surgical skills may be a possible strategy for quantifying a surgeon's ability [2] .
Hospital Liability for Physician Actions
The study findings by Birkmeyer et al. are provocative and raise important questions in an era of increased transparency in medicine. Consumer-driven healthcare demands more information from medical practitioners, and faced with economic pressures, payers are understandably focused on outcomes, quality, and cost measures. If we can identify a group of physicians whose clinical outcomes are measurably inferior compared to other physicians, should the hospital be held liable for those inferior outcomes? That is a complex and difficult question that we will examine in this column in two parts. In this issue, we will focus on the legal basis of hospital liability for the medical staff's actions.
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Therefore, if a physician is an employee of the hospital or healthcare system, the application of the respondeat superior doctrine is relatively straightforward -for injuries arising out of physician conduct during the scope of employment, courts have little trouble finding that the hospital (employer) should be held liable as well.
However, medical staff members may not necessarily be employees of the hospital. Admission to a hospital medical staff association with attendant privileges does not create or imply an employer-employee relationship because most medical staff members are not hospital employees. On the other hand, a medical staff member differs from an independent contractor since a staff member must formally apply to a hospital's medical staff, and the hospital must clearly delineate the scope of the physician or surgeon's hospital-based practice. Credentialing is the process of applying for and being accepted to a hospital medical staff. Privileges, or privileged delineations, are the physician or surgeon's permissible scope of practice within a hospital. How does the legal system create hospital liability for the actions of medical staff members who are not hospital employees?
The Darling Case
The classic ruling in Darling v Charleston Community Memorial Hospital [3] established hospital liability for medical staff actions. Beginning with the landmark Darling case in 1965, the courts have since created and enforced ''Hospital Corporate Liability.'' Hospital Corporate Liability refers to the direct responsibility of a hospital to ensure the competency of its medical staff, as well as appropriate limitations on a medical staff member's privileges.
According to the Darling case [3] , an 18-year-old boy fractured his leg during a football game. He was examined in the emergency room at Charleston Memorial Hospital by Dr. Alexander, an emergency call physician. Dr. Alexander treated the patient with traction, placed the leg in a plaster cast, and used a heat cradle to dry the cast. Shortly thereafter, the patient complained of increasing pain, and his toes became swollen and dark. Eventually, the toes became cold and unresponsive. In response, Dr. Alexander tried to partially valve the cast. Two days later, while splitting the valve cast with a cast saw, the boy's leg was inadvertently cut on both sides, releasing foul-smelling blood from necrotic tissues.
The patient was transferred and placed under the care of Dr. Fred Reynolds, the head of orthopaedic surgery at Barnes Hospital in St. Louis. Dr. Reynolds diagnosed the patient with tissue necrosis from compartment syndrome and attempted to salvage the leg. Despite several operations, the patient underwent a below-knee amputation.
The case was brought to trial on a new theory that a hospital was responsible for the medical staff's competency. As a result, it was alleged that the hospital had an obligation to ensure its patients that they were only treated by competent medical staff members. Ultimately, the appellate court agreed with the plaintiff. The court stated that the trial evidence revealed ''… the hospital failed to review Dr. Alexander's work … its failure to do so was negligence. On the evidence before it, the jury could reasonably have found that [the hospital] was [negligent].'' [3, 6] The hospital argued that it simply hired doctors and nurses to act on their own responsibility, and that the hospital was not accountable for the treatment of the patient. The court rejected this argument.
Evolution of Hospital Corporate Liability
The Darling case was followed by a series of legal cases firmly establishing the doctrine of Hospital Corporate Liability. One such case was Elam v College Park Hospital [4]. In Elam, the plaintiff alleged that a podiatrist negligently performed surgery to correct bilateral bunions and bilateral hammertoes. The hospital's peerreview committee had voiced serious concerns about the podiatrist's incompetence and lack of qualifications, but failed to notify the hospital administration of these apprehensions. Armed with the doctrine of Hospital Corporate Liability, the Elam court held that ''the hospital owed a general duty to ensure the competency of its medical staff and to evaluate the quality of medical treatment rendered to its patients.' ' [4] More recently, there has been a body of litigation initiated by the Hospital Corporate Liability doctrine directed at a hospital's duty to appropriately grant privileges, particularly as it relates to new surgical procedures. This litigation arose out of the introduction of laparoscopic cholecystectomy. Experienced general surgeons took weekend courses, and were taught the procedure using swine cadavers [5] .
As expected, there was a learning curve for general surgeons who were now operating in a different kind of surgical field, one relying entirely on indirect visualization. Some of the surgeons never acquired the necessary skills and aptitude to convert from safely performing open procedures to the laparoscopic method. The voluminous lawsuits that followed the introduction of laparoscopic cholecystectomy invariably included hospitals. These lawsuits alleged that the hospital should not have granted privileges to perform laparoscopic cholecystectomy until it had assured itself through proctorship and monitoring that the general surgeon was qualified, competent, and proficient to perform the new procedure [5] .
Surgeon Risk from Hospital Corporate Liability
While few would doubt the wisdom of the Darling decision, every doctrine has a potential dark side. The dark side of Hospital Corporate Liability is that in a highly competitive orthopaedic marketplace, individual practitioners who may lack economic or political power could unjustly lose medical staff membership or have their privileges severely limited by competitors. While these competitors may assert that their efforts to remove an orthopaedic surgical staff member is a legal responsibility under the Hospital Corporate Liability doctrine, their motives may be driven by economic interests rather than improved quality. Accordingly, it is important to ensure due process procedures (which could even include outside evaluators) to protect the interests of orthopaedic surgeons who may be unfairly targeted for removal from the medical staff or reduction in the scope of their hospitalbased practices.
Hypothetical Case
Given the recent introduction of new technologies in orthopaedic surgery, coupled with the finding that bariatric surgeons' clinical outcomes were related to independently derived measures of their surgical skills, it is likely that Hospital Corporate Liability will become an increasingly important aspect of orthopaedic professional liability cases. Take, for example, the following hypothetical case: Dr. George Z is a 72-year-old orthopaedic surgeon and a solo practitioner. He has been practicing at Grace Memorial Hospital for more than 40 years. His solo orthopaedic practice is the largest in town. The other orthopaedic surgeons at Grace Memorial are all partners in a separate orthopaedic group, and one of those partners is the Chairman of the Division of Orthopaedic Surgery at Grace Memorial. The Chairman recommended revoking Dr. Z's privileges to perform orthopaedic surgery to the hospital administrator and the hospital governing board. This recommendation is based upon the filing of four malpractice lawsuits by patients within a 2-year period, several complaints by nurses of abusive verbal encounters with Dr. Z, and his observation that Dr. Z refuses to embrace new technologies in orthopaedic surgery.
In response to these allegations, Dr. Z asserts that he provides the highest quality care, noting that of the four lawsuits, three were determined to lack merit and, while admitting he made a mistake in the fourth lawsuit, it was the only successful lawsuit against him in his 40 years of practice. He further asserts that he provides care to more indigent patients in town than all of the competing orthopaedic surgeons in the chairman's group. Dr. Z claims that because he provides so much indigent care his patients are more likely to have poor health status and poor followup, thus creating more exposure to malpractice claims and lawsuits.
While he admits that he has been harsh with the nurses in the past, he states that the quality of the nursing care in the orthopaedic unit has diminished significantly during the past 10 years, exposing his patients to potential postoperative complications. Finally, Dr. Z believes that many of the new technologies, such as minimally invasive total hip replacement, do nothing to enhance a patient's outcome while exposing them to injuries and poor outcomes. He sees no reason to change his surgical approaches when his patients have done so well over the course of many decades.
Analysis
Dr. Z's case presents compelling and competing arguments. The proposed action against him is either based upon principles of quality or that he is the target of ambitious competitors driven by economic interests rather than concerns about patient care quality. If you were the attorney for Dr. Z, what would you argue, and what evidence would you present in opposition to the efforts to remove him from the medical staff?
We will touch upon this question in part two of our column, as well as examine how to balance the need for medical competency with principles of fairness that expose vulnerable orthopaedic surgeons to unfair actions by their competitors.
